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I. JNTRODUCTION AND EXECUTIVE SUMMARY 

APPENDIX C Existing F e d d  Go-t opcrotion~ in 37.0-38.6 GHZ Band 

1. In the Notice of Reposed Rule Making and Order that initiated thc abovewtioned 
proceeding in 1995, we proposed to amend the rules for fixed, point-to-point microwave service in the 38.6- 
40.0 GHz (“39 GHz“) band, and to adopt a conforming set of new rulcs for the virtually mused 37.0-38.6 
GHz (“37 GHz”) band in order to allow for the expansion of 39 GHz-type service.’ In this 7hird Notice of 
ProposedRuIe Making (“Third NPRM”). we propose senice d e s  for the 37 GHZ and also for the 42.0-42.5 
GHz (“42 GHz”) (“37/42 GHZ”) bands that would substantially conform to the rule a -?tcd for the 39 
GHz band m the Report and Order and Second Notice of Proposed Rule Making and the Second Rcpopl 
and Odd in this proceeding. We recognize, however, that conditions have changed considerably OVR the 
past few yms, and we are willing to consider altrmatives if cammcnters demonstrate that a different 
r e g u l a w  iramework would be more ?ppropriate for the 37/42 GHz bands. Our god is to establish a 
flexible regulatory and liccnsu . h r -  hork that would promote seamless dcploymcnt of a host of Bcrvices 
and technologies in the 37 G)iz and 42 GHz bands. We seek to enhance Oppommities for deployment of 
broadband wireless services, foster effective competition, promote irmovation and further our cff- for 
consistent rule application regardmg broadband wireless services. 

2. Significant changes in speckum allocations, technology, and market conditions have occurred 
since the adoption of the 39 GHz rules and auction. Consequently, we invite conrmcnts on all of the 
unresolved issues in this proceeding. We do not seek comment on issues that were dccidd m the allocation 

Notice of Proposed Rule Making and Order, 1 1 FCC Rcd 4930 (1 995) (“Firsf NPRM and O d d ) .  

See Amcndmnt of the Commission’s Rules Regarding the 37.0-38.6 GHz lad 38.6-40.0 GHz E&, Repo~l  and 
Order and Second Notice of Proposed Rule Making, ET Docket No. 95-183, 12 FCC Rcd 18,600 (1997) (Rcporr 
and Order and Second NPRM), on reconsideration, Memorandum Opinion and Order, 14 FCC Rcd 12,428 (1999) 
(“Mentorandurn Opinion and Order’?. 

’ Allocation and Designation of Spectrum for Fixed-Satellite Services in the 37.5-38.5 GHz, 40.5-41.5 GHz, and 
48.2-50.2 GHz Freqwncy Baods; Allocation of Spectrum to Upgrade Fixed and Mobile AUocationa in the 40.5423 
GHz Frequency Band, Allocation of Specinun in the 46.947.0 GHz Frequency Band for Wireless Services; and 
Allocation of Spechum in the 37.0-38.0 GHz and 40.0-40.5 GHz for dovemment Opemtim, Second Report and 
Order, IB Docket No. 91-95 (FCC 03-296, rcklsed Dec. 5,2003) (“3651 GHz SecondRbO”). 

1 
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item in the Second Report ond &ab, such as the soft segrnentation of the hpcncy bands for satellite and 
tmesbial services. Accordingly, we seek comment on proposed 37/42 GHz band service rules that art 
affected by these proposed changes, and in one case we propose to apply these rules to the 39 GHz band as 
well. Specifically: 

0 We propose to license the 37/42 GHz bands on a geogmphic basis usiq Economic Areas 
(“EA&’), consistent with the licensmg scheme adopted for the 39 GHz band, but we invite 
comment on alternative approaches as well. 

We propose to permit point-to-point, point-to-multipoint, and future mobile operations. 

We propose to adopt a “substantial service” build4ut requirement if the band is licensed 
using EA licenses, but we invite commmt on alternative buildaut rcquirenmts if we adopt a 
diffmnt licensing scheme. 

We propose technical NICS designed to provide licensees with operaticmal flexibility. 

We propose to permit 37/42 GHz band licensees to partition and disa$grcgstc spdnun if the 
band is licensed by EAs. 

We seek comment on whether to adopt a channeling plan for the 37/42 GHz bands, and, if so, 

0 

0 

0 

0 

what plan to propose. 

We propose to require coordination whenever and whcrevn facilities have optical radio line- 
of-sight into another licensee’s geographic area or registered site liccnse. 

We seek comment on the appropriatC coordination method to employ between adjacent 
licensees and with the F e w  government. We propose to apply these changes to the 39 
GHz band as well as the 37/42 GHz bands. 

If we license the bands by EAs when awarding 37/42 GHz licenses. we propose to use the 
competitive bidding procedures set out in Part 1, Subpart Q of our rules. 

0 

II. BACKGROUND 

3. On September 9, 1994, the Fixed Point-to-Point Microwave sbction of the 
Telecommunicabons Industry Association (‘YI.IA.’) filed a Petition for Rulemaking proposing a channeling 
plan and technical rules for microwave service in the 37 GHz and 39 GHz bands.’ TIA requested the 
availability of this spectrum for broadband Persons1 Communications savice (“PCS”) operators, cellular 
operators and other common carrier and private opaators in order to satisfy point-topoint communications 
needs. In response to the TIA Petition, on December 15,1995, the Commission initiated this proceeding to 
facilitate operations that provide communications infinstructure? In this regard, the Commission decided to 
harmonize licensing and technical rules for the 37 and 39 GHz bands to improve the 39 GHz band licensing 

See TIA Petition for Rulemaking, RM 85-53 (fled Scpt. 9, 1994); TIA Amen- to Petition for Rulemaking, 
RM-8553 (filed May 4, 1995) (‘TIA Petition”). For a full description of the history of this proceeding, sec Repon 
and Order and Second NPRM. 12 FCC Rcd at 18,606-09 fl4-11. 

First NPRM and Order. 
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process and to allow interested Ppties to expand their operations to the 37 GHz band! 

4. After the release and adoption of the NPRM and Order, Motorola Satellite Systems, Inc. 
pehtioned the Commission to permit the provision of satellite services in the 37 GHz band and in otha high 
gigahertz frrsumcy bands.' Partially in response to this petition, the Commission initiated a proceeding to 
address the 36.0-51.4 GHz band in lolo," including designating 4 GHz of spectrum for fixed-satellite 
services ("FSS") on a primary basis, 4.6 GHz of specmum for wirckss serviced and amending the Federal 
Gov-ent allocations in the 37.0-38.0 GHz and 40.040.5 GHz bands to include space rwcarch and earth 
exploration satellite operations." 

5. The 39 GHz portion of the spectrum in the 36.0-51.4 GHz band already was partially licensed 
and subject to additional applications, and on November 3,1997, the G~mmission released the Report and 
Order and &cod NPRM m this p d g ,  which established a new licensing approach f a  the 39 GHz 
speclnun." Tlus action amended Parts 1 and 101 of our rules to facilitate m o ~ c  effcetivc use of the 39 
GHz band by allowing existing and new licensees to provide a broader array of services to the public." In 
this regard, the Commission noted that much wider uses of the spectrum were anticipated than wen 
contemplated when it initiated this proceeding." Specifically, a number of commentera stated that 39 GHz 
band facilities are cmployed to provide wireless equal access, LAN--LAN comrmtnications, and other 
high capacity data transmission services." 

6. On December 17, 1998, the Commission adopted the 3651 GHz Order establishing a band 
segmentation plan for non- Federal Govcnumnt operations in the 36.0-51.4 GHz Sasuency band.I5 Thc 
Commission sought to create an overall framework for deployment of services and dcveloprnent of 
technologies in the bands, increase c&ty in business planning, and clarify the relationship among 
various ongoing Commission proccedmgS.l6 Duc to the difficulty of sharing between area-wide terrestrial 
wireless sy-stems and satellite systems, '&e 3651 GHz Order provided separate designations within the 
band for unplementation of non- Federal Government wireless Scrvices and non- Federal Government 

Id. at 4,937-38 7 13. 

' See M o m l a  Satellite Systems, Inc. Application to Construct, L a u d  and Opcntc thc M - h  Syrtem, File No. 
157-SAT-P/LA-96(72) (fled S ~ p t  4,1996); MOtOrOl. Petition fM R u I ~  RM-8811 (ad M.r. 4,1996). 

* Allocation and Designation of Spearurn for Fixed-Satellits ScMcea in thc 37.5-38.5 GHz, 40.541.5 GHz, ad 
48.2-50.2 GHz Frequency Bands, Nohce o/propored Rulemahg, LE Docket No. 97-95.12 FCC Rcd 10.130 (1997) 
("36-SI GHz NPRM'?. 

Id. at 10,13638 7 14. 

"Id. at 10.44-45 n30-33. 

'I Amndmcnt of &-e Commission's Rules Regarding thc 37.G38.6 and 38.6-40.0 GHz B a d .  Repon and Order 
and Second Notice of Propared Rule Making, 12 FCC Rcd 18,600 (1997) ("Repon and Order ond Second NPRM"). 

I' Id. at 18,604-05 2. 

l3 Id. at 18,629 7 59. 

I' Id. 

Is Allocation md Designation of Speckum for Fixed-Satellite Services in thc 37.5-38.5 GHz, 40.541.5 GHz, ad 
48.2-50.2 Gnz Frequency BM~s, Repon and Order, IB Docket No. 97-95, 13 FCC Rcd 24,649 (1998) ("36-51 GHi 
Order'?, afirmed. Order on Reconsideration, 15 FCC Rcd 1.766 (1999) ("3651 GHzRmnsideration Order'?. 

l6 Id. at 24,651 7 1. 
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FSS.I7 The 3 6 5 1  GHz Order also reallocated the 37.6-38.6 GHz won of the 37 GHz band for FSS use, 
and added new wireless designations on a primary basis in the 37/42 GHz, 46.947.0 GHz and 50.4-51.4 
GHz bands.” 

7. At the 2000 World Radiocommunication confcrcnce (“WRC-2000”), the In temat ld  
Telecommunication Union (“ITU”) adopted a “soft agmentstion” plan that favored terrestrial wireless 
m c e . s  in the 37 GHz, 39 GHz and 42.043.5 GHz bands, and favored satellite services in the 40.042.0 
GHz band.” In response to this allocation, on May 31, 2001, the Commission issued the 3 6 5 1  Gtlr 
Further Nofic2’ proposing to modify the allocation for the 36.0-5 1.4 GHz band to reflect the intematid 
sharing arrangement established at WRC-2OOO. Essentially, the Commission decided to allocate Fixed 
Service (“FS”) and FSS on a co-primary basis in most of the 37.043.5 GHz band.u In addition, the 
Commission proposed to designate the 37.0-40.0 GHz band and the 42.042.5 GHz band for ubiquitous 
wireless senices, considered the addition of fued and mobile for non- Federal Government u6e to the 
42.543.5 GHz band, proposed limiting the power flux density (“TFD”) at the surface of the earth for 
satellite transmissions, and restricting satellite earth stations in the= ban& to g.teways.“ TIE 
Commission determined that it would examine service and licensing rules for these bands in a future 
proc&ding.~ 

8. On December 5, 2003, the Commission re lead  the 36-51 GHz Second RbO, which 
predonunantly amrmed the 36-51 Gtlz Further Norice and shifted FS. FSS and Mobile Satellite Service 
(“MSS”) allocations and redesignated portions of the spectrum for FS and FSS so as to encolpp~e FS use 
of the 37.040.0 GHz and 42.0-42.5 GHz bands, and a combination of FSS, MSS and Broadcast Satellite 
Service (“BSS’) in the 40.042.0 GHz band. The Commission also adopted PFD limits for satellites 
consistent with the PFD limits adopted at WRC-2000, reshicted satellite earth statim m the 37 GHz band 
to gateways, and adopted the FS and FSS designations that support “soft segmentation” of these three 
bands f?om 37 GHz to 42.5 GHz. 

l7 3651 GHz Order, 13 FCC Rcd at 24,654 1 10,24,671-72 143. 
I’ Id. at 24,651 7 2, 24,668 
subsequent procebding. 

34-36. The 46.947.0 GHz and 50.5-51.4 GHz baaQ will be addressed in a 

The ITU holds multi-national World Rsdiocodcation Confemmca (WRCS) at two or date yeat intervals to 
establish international provisions governing the use of thc elecmmagnetic specbum 

See CITEL Administrations, Proposals for the Work ofthe Confmce ,  Doc. 14-E, Addendum 1 at IS (Mar. 25, 
2000 (CITEL Roposds). 

*I See Allocation and Designstion of SpcceUm for Fixed-Satellite s m i c e s  in the 37.5-38.5 GHZ, 40.5-41.5 GH2 and 
48.2-50.2 GHz Frequency Bands, Further Notice of Proposed Rule Making, IB Docket No. 97-95. 16 FCC Rcd 
12,244 (2001) (“36-51 GHz Further Notice’?. 

See 36-51 GHz Further Notice, 16 FCC Rcd at 12249 (citing F i ~ l  Acts of the World Rndioeonrmuuication 
Conference (Istanbul, 2000) (“WRC-2000 Final Acts’?, Article SS). 

Id at 16 FCC Rcd 12244 fi 12-13,12,250 146. See n76 and 81, infia, for dkusaion of nrisijng and proposed 
d e s  delineating mctbodr by whch cutb station or satellite lic-8 may obtain access to spectnun in tk 37/42 
GHz bands, either by bidding competitively for licenses under Part 101, which govaas terrestrial fixed microwave 
services, or by securing li- agreements with Part 101 licensees. In parPgnph 77, inpa, we p q o a e  to apply the 
SBM coordlnahon higgas to Pull01 eutb station licensees and to tcmstripl stations in the 37/42 GHz bands. 

36-51 GHz Further Notice, 16 FCC Rcd at 12,244 n.4. 
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JJI. THIRD NOTICE OF PROPOSED RULEMAK[NG 

9. In keeping with the Commission’s initial plan to establish licensing and technical des to 
allow 39 GHz licensees to expand their operations to the 37 GHz band, in this WRM we pmpose service 
rules for the 37/42 GHz bands that would be (1) substantially the same as those applicable to the 39 GHz 
band, and (2 )  consistent with the allocation and desi ation in the 36-51 G f h  Second R&O to propose 
parallel rules for the 37/42 GHz and 39 GHz bands. We invlte comment on alternative fiarncworh as 
well, including the possibility of using a first-come, fnst-served link-registration approach comparable to 
the regulations that we recently applied to the sparsely developed 70,80, and 90 GHz bands!6 

P . . 

10. The principal arguments m favor of applying a 39-GHzatyle regulatory shuchrre to the 37/42 
GHz bands are proximity, similarity in anticipated uses, and comparable propgation chupctaistics of thc 
bands?’ Similar to 39 G& the 37/42 GHz bands likely will be uscd to pnm&such Berviccp as backhaul 
and backbone communications I& far services such as broadband PCS, w i r c l ~  local loops, cmnectica 
and interconnection services to privstc networks and Internet access. In addition, opentions in the 37/42 
GHz bands and the 39 GHz band will be similar in path length, fire spce loss and &gradahon due to rain. 
The main difference bawm the 37/42 GHz band and the 39 GI& band is that the 37/42 GHz baud docs 
not have incumbent terrestrial wireless licensees, but does have some existing and proposed Federal 
Government installations. Non-Federal Government licensees arc cautioned that the Fsdaal government 
has a co-primary allocation in the 37.0-38.6 GHz band and has plans to operate stations in the band in the 
hm.” Creating regulatory symmetry to the extent feasible for these bands arguably would facilitate 
spectrum aggregation, equipment devclopmcnt, and service planning and development for both the 39 
GHz and 37/42 GHz bsnds. Applying policies hvoring flexMity of use ea embodied in th 39 GHz 
service rules to this nearby band could help encourage efficient apechum use.- Finally, such rules could 
facilitate operations that provide communications inhtructure and fmed services. Appendix B provides 
the text of rules that could be used to regulate the 37/42 GHz bands under this approach, pursuant to Parts 
1 and 101 of ow rules.” 

1 1. The principal argument against applying 39 GHz-type rules is that those rules arc premised on 
the assumption that smice providers will be ready, willing, and able to build out M y  and provide service 
011 an EA-wide basis. Some compsnies r a i d  subsimtial amoun@ of money under that business model but 
later experienced major difficulties, including bankruptcy. We do not lmow yet to what extent such 
service providers Will develop the 39 GHz band, nor do we know to what extent they will require overflow 
capacity in the 37/42 GHz bands. While some potential licensees may lack the resources to develop entire 
geographic areas, or their business p l m  m y  call for a morc focused pettrm of deployment, h~wever, the 

“Sc136-Sl GHzSecondR&O, w12-17. 

”See Allocations and Service Rules for the 71-76 GHz, 81-86 GHz, and 92-95 GHz Bmds, Report and Order 
(FIX 03-248, rcleavd Nov. 4,2003) (“70/8OflO GHz Rrporf and Order“). Hcrcinafter, we rctk to tk chwmcls 
lnvolvcd as the “70/80/90 GHz bauds.” 

“See ReportandG~derandSecondNPR~U, 12 FCCRcdat 18,619133. 

See discussion in w62-64 and w83-95. 

29 See h c i p l c c  for Reallocation of Spechum to Emurage the Developmnt of Telccommunicltions 
Technologics for thc New Millennium, Policy Statement, 14 FCC Rcd 19866,19870 7 9 (1999) (Spezfnm 
Reallocotion Policy Sfatenunf). When it amended Section 3090‘) of the Communications Ad to provide the 
Commission with expanded auction authority, C o w s  intended ‘?o e m  that scarce specbum m put to its 
highest andbest use.” H.R. C o d  Rep. No. 105-217,143 Cong. Rec. H6173 (daily ed. July29,1997). 

See Appclldu: C, rcflectiug proposed changes to 47 C.F.R. Part$ 1 and 101. 

6 



Federal Communications Commission FCC 04-78 

Commission has increasingly provided its licensees with a d d i t i d  flexibility to addrcas those con-. 
For example, licensees in many Wireless service6 m y  now n m h  excess spectrum available through 
secondary markts, and spectrum users may be able to lease spectrum under stmdined processes without 
becoming Commission licensees.” 

12. The 37/42 GHz spectrum has available one block of 1600 megahem (37 GHz) and one block 
of 500 megaherh. (42 GHz). Because we have such a large amount of spectrum available, we also wish to 
explore whether the Commission should liccnse portions of these blocks by EAs and other portions on a 
site-by-site basis. By using this combined approach to licensing, the Commission may address more 
effectively the needs,of large entities as well as the smaller businesses, including public safety entities, that 
may neither require large blocks of spechum nor be able to afford the financial outhya for EAs. For 
example, we could license the 1600 megahertz in SO-megnlurk channel pairs by EAS and u8c the 500 
megahertz in the 42 GHz band for site-by-site licensing. It would also be pssiile to liceme the uppcr half 
(800 megahertz) of the 1600-megaherk block in the 37 GHz band by EAS and provide for site-bysite 
registration in the lower half of that block One way to apply a site-by-site licensmg approach would be to 
adopt the model used in the 70/80/!M GHz proceeding.” Therrfore, we seek comment on the benefits of 
having some spectnun licensed by geographic areas and some spectnrm licensed on a site-bysite basis. 
We ask commentm to propose specific spectmn plans, including reconmmdations fa the amount of 
spectrum to be licensed by geographic areas or registered on a site-by-site basis, and to describe in detail 
the potential benefits of each plan. 

13. We ask commenters to,evaluate the ways in which alternative hcmmng schemes m y  
constrain or expand OUT ability to allow maximum operational flexibility. As discussed in paragraphs 24 
through 30, below, this Commission has found it possible to authorize mobile and omnidirectional services 
when issuing licenses on a geographic area basis but has usad link-by-link IiCenaing primarily to support 
fmed point-tc-point services. 

14. We seek comment on the state of the mrkeL the technology, and the invesbnent climate for 
service in the 37/42 GHz bands, and on regulations that would be cobistmt with thoae conditions both 
present and futurr. 

A. ServiceAreas 

15. Backeround. When establishing geographic service areas and build-ut requircmmtS for any 
particular type of license, we seek to accommodate the somehe? competing objectives of d imi ty ,  
economic efficiency, ubiqmty, and innovation.” Smaller service arcas make it easier for small businessg 
to bid successfully for licenses, but viable businesses may require largcr service areas. We also seek to 
foster the delivery of services to rural and to promote inve$nent in a d  rapid deployment of new 
technologies and services.” 

16. In the Firsf NPRM and Order, the Commission proposed to license all channel blocks in the 

See Romhng Efficient Use of Spectrum Through Elimination of Barriers to the Dtvclopment of Secondary 
Markets, Report and Order and Further Notice of F’wposed Rulemaking, WT Docket No. 00-230, FCC 03-1 13 
(rel. Oct 6,2003) (Tecondary Markets Report and Or&r*y. 

31 

See 70/80/90 GHz Report and Order, cited af  note 26, supra. 32 

” See 47 U.S.C. 65 309(i)(3)(B), (4)(C). 

%See 47 U.S.C. 5 309(j)(3)(A). 

35 See 47 U.S.C. 8 309(j)(4)(~)(i1i). 
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39 GHz band on the basis of exclusive licenses for geographic areas, using Rand McNally & Corny's  
Basic Trading Area ("'BTA") service Connnenb responsive to the First NPRM and Order 
suppoltod the use of exclusive area-wide licenses using BTAs for the band.)' The Commission adoptad 
this proposal in the RepoH and Order and Second WM, because BTAs were repmentative of the 
geographic areas in which the types of services envisioned for the 39 GH2 band were l h l y  to be 
provided?' At that time, the Commission rejected the notion of pctmitting applicants to continue to define 
their own service areas on the basis that predefined service meas would provide a more orderly structure 
for the licensing process and fosta efficient use of the spcctnrm in an expcd~tious m e r . -  In addition, 
for those interested in tailoring a service area to othcr smaller or lergcr markets, the cormnission reasoned 
that its service rules permitted aggregation,m pariitioning and disaggregation." The Commission also 
declined to license the 39 GHz band via larger geographic arcaq such as Major Tred~ng h s ,  which arc 
aggregations of BTAs.~ The Commission explained that although its rules allowed qeclnun aggregation 
for those seeking large; veographic areas, the rcwrd did not support the notion that most liccnsees would 
seek to provide service over vast geographic regions!' Instcad, basbd upon the services being proposed, 
the Commission anticipated that that the 39 GHz band would be used for services that are local or regional 
ill MhlEU 

17. However, subsequent developments concerning Rand McNally's Copyright m t a t s :  in BTAs 
led the Commission to conclude that using ETAB as service areas could de la~  the 39 GHz licensing 
process." It, therefore, reconsidered its service area definition and selected EAs. 

18. We adopted a different approach in the 70/80/90 GHz Report and Order. In that proceeding, 

First NPRuand Order, 11 FCC Rcd at 4941 7 22. 

37 See, e.g.. Advanced Radio Telecom Corporation (ART) C o w  at 47; AT&T Wireless Services (AT&T 
Wireless) Comrmh at 5;  BizTel Inc. (BizTel) Commsntp at 15; Comnco, L.L.C. (Conmw) Gnnumia at 9; DCR 
Commuuicatim. Inc. (DCR) Conum?nts It 6; GTE Service Capontion (GTE) Co- at 4; MiUiwvc Lunitcd 
Partmrship (Mlliwavc) Comments at 8; Pacific Bell Mobile savicn (Pacific) Cmmcnt~ at 4; P s n d  
Communications in- Association (PCIA) Comments at 3; Telco Group, Inc. WI) Comments at 11; Telephone 

Equipmnt Division of the Telecommunications Industry Association (ITA Equipment) Co- at 9; U S W a t  
Inc. (v S West) Reply at 6. 

and Dah Systems, Iac. (TDS) Canmenis at 5-6; Fixed Point-&Point C ' C d O M  &diOD, NdWOrk 

Reporr and Order and&xondNPRh4,12 FCC Rcd at 18.610 1 14. 

39 Report and Order and Second NPRM. 12 FCC Rcd at 18,610 7 13. 'TIE Conm6ssion cxphhed that applicant- 
de6ucd savice areas, while giviq d t * r  tbe opportunity to apply & for thrt area whichtbsy intmdsd to -. 
did not d t  m expeditious licensing of UIC spcctmm becaw the nDltUally exclusive silualim wmc complex and 
OVCIlapping. 

Id. at 18.62628 111 52-57 

'I Report and Order and Second NPRM, 12 FCC Rcd at 18,635 1 71. 

'* See, e.g., Winstlr communications, Inc. (WinStlr) Comments at 12, Mill iwve Rcply Commcnts at 17 

"RepartandOrderandSecondNPRM, 12 FCCRcdat 18,611 7 15. 

(supporbng the use of WAS). 

Id., 12 FCC Rcd at 18,61&117 14. 

" Memorandum Opinion and Order, 14 FCC Red at 12,452-53 n46. 

See id. 
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we decided to issue non-exclusive nahonwide licenses conditioned upon site and path-specfx 
coord ina t i~n~~ Because of the short path links and tightly focused k u n s  that am neoessuy and Lasible at 

their systems to operate in close proxit~~ty to each othcr without causing mutual intcrfcrence. 7: 
those hgh kquencies, the Commission reasoned that many service providers would be able to 

facilitate coordination, the Commission adopted non-interference requirements and required all licensees 
to register their facilities in a databasc accessible to otha l i m ,  on a first-com, first-semd baskM 
The Commission determined that it would impose no limit to the number of noncxclusivc ~ t i ~ n w i d ~  
licmses that it would grant for the 70/80/90 GHz bands.% Consistent with its decision not to issuc 
exclusive licenses for geographic areas, it did not adopt any --wide substantial service requirenmm, 
deciding instead to require licensees to conshuct individual links within 12 months after registering them!' 

19. Discuss ion. In reaching its dccision to license all 39 GHz channel bloclrs using cxclusix 
licenses for EAs, the Commission concluded that this senice BTCB designation would provide ampk 
population coverage and allow licensees the flexibility to provide m y  different types of services, which 
would promote an equitable distribution of licenses and scnices among geographc areas, encourage 
economic -ties among a wide variety of applicants, and foster investment nnd rapid deployment of 
new technologies and services." For the same ruaons, and for wnsistcncy, we tentatively concludc that 
the most appropriate service area designation for licensing the 37/42 GHz bands would k EAs, if we 
decide to issue exclusive area-wide licenses or a combination of area-wide licenses and site+ site 
licenses. 

20. The use of EAs as defmed by the US. Department of Commerce Bureau of Economic 
Analysis as of February 1995 would provide a seamleas overlay for entities that choose to provide savices 
in both the 37/42 GHz and 39 GHz bmds!' Acc-y, we prppose to issue a total of 175 authorizations 
(1 72 EAs, and three additional areas. covering Guam and Northern Mariana Idan&, herto Rico and the 
U.S. Vvgin Islands; and American Samoa) for each 37/42 GHz channel block" In order to be consistent 
with the 39 GHz FA senice areas, we propose to utilize the 1995 EAs, as modified by the Commission, 
which were in effect on April 12,2000, the startdate of the 39 GEIZ auction?s For entities desiring areas 
smaller than EA, we would permit partihoning and disaggregation of EA limscs.% Adoption of a 

" 70/80/90 GHz Report and Order at fl43-60. 

Id. at 7 45. 

" Id. at fl48-60. 

" Id. at 146. 

Id. at q 80. 

See Memorandum Opinion and Order, 14 FCC Rcd at 12,452-53 7 46. 

Thc Memorandum Opinion and Order, which sa service areas for the 39 GHz band on tk basis of WS, was 
released in 1995. Thup the Commission utilized EAs as defined in 1995 by the U.S. Dcprbnmt of Commnce 
Bureau of Economic Analysis. 

%See 47 c.F.R. 5 90.7. 

" The EA service meas used by the Connnission are based on the Esommic Areas delineated by the Regional 
Economic Analysis Division, Bureau of Economic halysis, U.S. Dep.rtmnt of Co- in 1995, with the 
following additions: Guam and the Nortbem MPrians Isluds, hato Rico and the US. Virgin Islands; Ameriun 
Samoa; and the Gulf of Mexico. See http:llwww.fcc.govloa/info/mapslanas/. 

%See paras. 4449, infra. 

SI 
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geographic area licensing approach - in con- to a stationdefined (i.e., site-by-site) licensing approach - 
for the 37/42 GHz band likely would result in the acceptance of mutually exclusive li- applications, 
which would need to be assigned through conq&tive bidding under section 3w3 of the Communications 
Act, as amended ("Communications Act)?' 

21. We seek comment below on a number of issues relating to the competitive bid- procedures 
we should use in any auction of geographlc-area licchses in this band?' The &eogrpphic license would 
constitute a blanket authorization to construct and operate stations at any available site within the licensed 
area on the licensed specbum. In general, we pmpose to allow geographic area licenaces to construct and 
operate their stations pursuant to thc procedures set out in S d o n  1.21 13 of OUT rules, and we sedr 
comment on any clarifications, extensions, or exceptions to that rule that may be necessary. We propose to 
require geographic area licensees to license individually any 8tati0n~~ that quires an ~nvironmcntal 
Assessment pursuant to Section 1.1307 of OUT or international coordinatirm, or would af€cct the 
radio quia m e 5  described in section 1.924 of our rules.6' 

22. In the alternative, if wt choosc to adopt the kind of regulatory approach thpt we have applied 
to the 70/80/90 GHz bsnds, we propose to issue multiple, nonexclusive nationwi& lieuws. We 
recognke, of mursc, that thcrc att significant diff-s bctween thc 37/42 GHz end 70/80/90 GHz bands 
with respect to pmpagation charactaistics and engineering requkmcnts," and that t h e  likely will bc 
more demand for the lower frrquencies. For those reasons, we seek comments on whether an exclusive 
use, geographic area licensing approach, a 70/80/90 GHz-like framework, or a combination of both would 
be more appmpriate for the 37/42 GHz bands. We Back comment on what modificatims to the licensing 
structure adopted in the 70/80/90 GHz R&O would bc necessary to adapt it to the differ@ quiremats of 
the 37/42 GHz bands." We invite conrment on other alternatives that COflIlyntere might care to 
m d .  

'' 47 U.S.C. 5 309(j); see Implementation of seftiorn 309(j) and 337 of thc Communiuticas Act of 1934 8s 
Amdcd, Report ond Order ond Further Nolice of Proposed Rule Mohing, WT Docket No. 99-87. I5 FCC Rcd 
22709 (1999)(VBA Report ond Order'') (establishing &e analytical k m r k  for the Commirsion's exercise of its 
auction authority). 

See para. 96, infro. 

"See 6 101.58 Sysfem oputiom in the Reposed R d s ,  Appendix C. 

'See47C.F.R 5 1.1307. 

'I See47 C.F.R 8 1.924. 

62 whik it is g e n d y  w that an antemu ofa given sinz pdum tighterbeamaridtb for h i g h  kqucncy 
inmmissions, it does not nccessnrily follow that higher 6 t q u m y  operatiom cmtc leas in&- then lower 
frequency operations. For example, a 70/80M GHz syaem may require two lialrs (hops) to cover same 
distance as a single link in a 37 GHz system Because two successive liuks must opcntc on diffemt fnqucncics 
fiom each other to avoid interference, the 70/80/90 GHz system might require twice as much specbum as an 
equivalent 37 GHz system. 'Ihirty-smn GHz system offer a better potential for using autcnnaa witb wida 
p a w ,  such as beamwidths of 45 degrms, for multipoiDt operations. To reach the 8 p ~  number of points, a 
70/80/90 GHz system might require mdtipk tranrrmsl ' ionsondifkcntpaths. 

6' Because the 37/42 GHz bands are so clase to the 39 GHz band, applying the 39 GHz rc&tory model to the 
37/42 GHz bands probably would requue less adaptation thau applying the 70/80/90 GHz d e l .  
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B. Regulatory Fratmework 

23. Background. The 37/42 GHz bands are allocated for both fixed and mobile services." In the 
First NPRM und Order, the Commission requested comment on whether to pennit point-to-multipoint 
systems and mobile services in addition to point-to-point operations." Many partics commenting in ttus 
proceedmg encouraged the Commission to allow licensees to determine the best uses of the band, and in 
part~cular requested the authonty to provide point-to-multipoint and mobile services, as the technology to 
provide these Smrices becomes available.' In the Report and Order and Second NPRM, the Commission 
concluded that it was imperative not to take any regulat actions that would hampa the continued 
development and growth potential of the 39 GHz servict? Accordingly, the Commission adopted a 
flexible fiamework such that mixed use of the band was permitted by several scrvice types, including 
point-to-point, point-to-multipoint, fucd, and, upon adoption of intederence protcctim criteria, mobile 
operations in the 39 GHz band.' 

24. In contrast, the Commission adopted t c c b l  rules in its 70/80/90 Gfi Report and Order 
requiring "pencil-beam" transmissions that effectively preclude point-to-multipoint or mobile operations in 
that spectrum." The Commission did not address the possibility of authmizing such operations, as the 
Commission foresaw that, unless It requid tightly focused radiation patterns, legacy antemlas wi& 
undesirable radiatlon patterns could pose serious obstacles to the growih of microwave links in heavily 
populated areas in the f~ture.~ ~n justifying its choice of a non-excIusive ~ink-by-link reguhtny 
fiamework for the 70/80/90 GHz band, the Commission cited several factors: (i) the uuique Propagation 
charactenstics and name of the specgum resources involved, including the ability to engineer systems to 
operate in close proximity to each other without causing mutual intafacnce, (ii) the characteristics of 
equipment being proposed by manufachona, i.e., systems designed to concentrate radiated power m very 
narrow paths, and (iii) the need to shnn the bands involved with other services, includmg Federal 
government systems requiring prior coordination to avoid mutual interference?' The Commission found 
that such an appmpch could be particularly beneficial in less-densely populated nnal and suburban areas, 
where thm is an even lower chance ofinterferuuxR 

25. Discussim. Because th is  spectrum is allocated for mobile and fixed UBC, we propose to allow 
mobile use in the hture, if and when the technology develops, and a demand for mobik &ce m these 
bands ex~sts. Until then, we propose to provide licensees with the flexibility that will eventually allow 

" See 47 C.F.R. 5 2.106. 

65 First NPRMand Order, 11 FCC Rcd at 4,937-38 1 13. 

See, e.g., ART Conrments at 44; Altron Conmnmicatioas L.C. (Allmu) Comment8 at 2; Milliwave Cnmacntp at 
27; Spectrum Comfuunications. L.C. (Spcchum) Conrmcnt~ at 3; Bacbow and ktsociatcs, Inc. (Bachow) Conrmcnpp 
at 9; Columbia Millimtcr Commurucations, L.P. (Columbia) Coments at 12-15; GHz Esuipmcllt Company 
(GEC) Comments at 3; WinStar Reply Comments at 9-10. 

€4 

Report and Order and Second NPRM, 12 FCC Rcd at 18.613 120. 

Id. at 18,613-15 fA2C-25. 

@ The Commission required that minimum antenna gain be 50 dBi and that maximum beamwidth to 3 dB point8 
be 0.6 degrees. 70/80/90 GHz Repori and M e r  at 796. 

lo Id 

Id aty45. 

Id. 

71 

11 



FCC 04-78 Fedml Communications Commission 

mobile terrestrial operations (upon adoption of interference protection criteria for mobile opcratons and 
specific coordination methods with the Federal Government), and fixed point-@multipoint operations as 
well as fixed point-to-point operations in the 37/42 GHz bands. We seek comment below on what kind of 
regulatory framework, consistent with economic realities, would be most compatible with flexible 
operational rules. Parts 27 and 101 of our rules have provided regulatory -orb for mked-us~ 
operations in the pz- We seek comment on whetha such operations would only be feasible u n k  a 
geographic area lice..=mg approach, or whether provision for such flexibility would also be possible within 
a 70/80/90-type licensing *work. In a&tion, we ask commentera to consider the possibility that a 
combination of both regulatory mcdals might provide the most effective 6amework 

26. The adoption of a nnxed use regulatory 6amework for the 39 GHz service in 1997 is 
consistent with more recent Commission e f f m  to establish the maximum feasible flexibility in both 
allocations and s m c c  rules as a critical means of ensuring that spectnun is put to its mast beneficial use. 
For example, in a 1999 Pdiqv Stalement on spectnrm management, the Commissio- obeemd that “[ih 
the majority of cases, efficient spectrum markets will lead to use of spectrum for ’ highcat value end 
use,” and that “[fJlexible allocations may result in more efficient spectrum markets.”n In addition, the 
flexible *work is consistent with continued Commission efforts to move toward innovative 
approsches to spectrum policy that are designed to maxunize the public intercat benefits duived fimn the 
use of radio Specm.” 

27. We believe that such a proposal to pennit flexible use by all 6x4 and mobile savices would 
promote the intensive and efficient use of this spechum. Here, as in the 700 M H z  and Advanced Wireksa 
Service proceedings? we believe this would allow the 37/42 GHz spactnrm to be employed for a full 
range of allocated services. Accordingly, we propose that our scrvice rules for these bands should permit a 
licensa to use this spcclnnn for any use permitted by the United S t a b  Table of Frequency Allocations 
contained in Part 2 of our rules (k, fixed or mobile services). In this regard, we seek comment on what 
impact permitting flexible use of this spectrum would have on investment m new technology and 
communications Savices for these bauds. Cmnmmters adv&ljng a less flexible rpproach should 
delineate what specific restrictions they would have us apply concerning how Bpcceum should be used by 
a licensee, and provide detailed analysis of the economic tradeoffs between flexibility end investment that 
justify any perticular recommended we restriction. We also seek cormnmt on types of u~es that pose the 
greatest risk of interference to uses planned by partics interested in using this spec- 

28. Gwen that we propose to permit flexible use of these bands for both mobile and fixed services, 
we seek commmt on whether to do so under a 39-GHz-type. exclusive geographic area licensing approach 
or under a 70/80/90-type licensing h e w o r k  where licensees “share” the specbum resource on a first- 
come, first-served type arrangement with fkqucncy coordinators.” Both of these Smices are licensed 
under our Part 101 rules. We also seek comment on whetha the spectrum could be regulated more 

Specfrum Policy Statement. 14 FCC Rcd at 19870 (I 9. 

In 2002, for example, thc Commission’s Spcchum Policy Task Force conducted a comprcharivc and 
systematic review of spectnun policy. See generally Spectrum Policy T e d  Force, Report, ET Docket No. 02-135 
(rel. Nov. 2002) (Specfrum Policy Task Force Report). This report is available at http://m.fec.gov/qe. 

’Is See Reallocation and service Rules for the 698-746 MHz Spectrum Band, GN Docket No. 01-74, Memorandum 
Opinionand&der, 17 FCCRcd 11613,11629 739(2002);AmcndnmtofPartZ oftheComniusion’sRulcsto 
Allocate Spectrum Below 3 GHz for Mobile and Fmd Services to Support the Inmductlon of New Advanced 
Wireless Services, Including Third Generation Wirclcss Systcms, ET Docket No. 00-258, Third Report and Order, 
Third Notic-? of Proposed Rulemaking and Second Memorandum Opinion and Order, 18 FCC Rod 2223 (2003) 
(“A WS Third Report and Order”). 

’‘ See 70/80/90 GHz Report and Order at 7 49. 

73 
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productively under the flexible frammork of our Part 27 rules, by creating a subpart for 37/42 GHz 
spectrum. Part 27 was established for the 2305-2320 MHz and 2345-2360 MHz ban&,’’ and has since 
been applied to the Upper and Lower 700 MHz bands,7’ as well as to the Advanced Wirekss 
Part 27 differs h m  rule parts applicable to more traditional services in that it does not attempt to provide a 
comprehensive set of licensing and Operating NICS for the spechum. Instead. for each fkquency band 
withm its purview, Part 27 defma permissible uses and any limitations kmm, sets out technical 
limitations necessary to prevent cognizablc interference, and specifics basic licensing requirements? We 
g e n d l y  seek comment on the advantages and disadvantages of extending our Part 27 kamework to thc 
37/42 GHz bands or to pat ions of the bands. 

29. In the altemahve, connnenters should address the possibility of a Part 101 fiamework whm 
we would also propose to adopt a geographic area licensing scheme and permit mobile, point-to-point, and 
point-to-multipoint operations in the 37/42 GHz bands, for the sane reasons that wc permit them in the 39 
GHZ band.” There, the Commission did not want to develop a regulatory fhmework that would hamp9. 
furtha growth and development of the nascent 39 GHz M m v e r ,  thm was no evidence in the 
record that point-to-point and point-to-multipoint opations are inherently incompnthle in thc s ~ m c  band 
or l i m i n g  area, if licenses were issued on the basis of gtograph~c m.” We inquire whether it would 
serve the public intaest to afford 37/42 GHz licensees similar fkxibility under F‘at 101 in the design of 
their systems to respond readily to co~lsumer demand for their services, allowing the marketplace to &tab 
the best uses for this specbum We seek comment on the extent to which allowing point-to-multipoint 
operations could stimulate creatlve technology development and facilitate investment thercin.” While 
technology to support mobile operations may not be available at present, permitting such flexibility could 
enable providers to modify their offerings quickly and efficiently to provide the services that consumers 
demand when technology makes it possible.u Thus, providers could be betta positioned to respond 
quickly to the dictates of the nurket~1nc-c.’~ Such flexibility under part 101 could promote competition by 
increasing both the diversity of potential service offerings and the number of providers that can offer any 
~ervice.’~ We seek comment on these issues. 

30. If commenten disagree with our proposals to permit a license to use this spechum for 

77 Amcndmcnt of tbc Conmussion’s Rules to Establish Pprt 27, the Wkless  Conmnmicationa Service (WCS), GN 
Docket No. 96-228, Repon and Order, 12 FCC Rcd 10785 (1997) (“Pan 27 Report and &de’?. 

” See 47 C.F.R. 8 27.yb). 

See A WS Third Repon and Order, supra note 75. 

Liaasees of Part 27 spechum must look to other p u b  of the commission’s rules for othcr applicable licensing 

79 

and operating rules (to the extent they do not conflict with the specific provisions of Pprt 27), depending on the 
p d d m  senrices they actually offer. See 47 C.F.R. p 27.3. 

‘I See Repon and Order and Second NPRM at 18,613 7 20. 

Id. 

” Id 

See P o k y  Sfafemmf. 14 FCC Red at 19,870 7 7. 

‘I See Repon and order and Second NPRM, 12 FCC Rcd at 18,614-1 5 WZI-25. 

Id. 

” Id. 
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flexible use, we seek comment on what rule provisions should be adopted in light of the services that m y  
be offered in the 37/42 GHz bands. Commenters should consider the extmt to which, and & whrt 
conditions, allowing both point-&point and point-to;mulbpomt Operations m the 37/42 GHZ bands would 
cause any more harmful intedmmce than only allowing point-&point operntions, if pmpa coordinstim 
were done with both FS and FSS operations. Further, they should consider to whet if my, 
permitting pomt-to-multipoint use would impact investment in communications services and eystems, or in 
technology development. Similarly, we seck comment on whether and to what extent we should parnit 
mobik opmtions in the 37/42 GHz bands. As noted above,” we seek conrment on w k t k  OT not such 
operations would be feasible if we were to adopt a 70/80/90 GHz-type licensing approach.R 

C. Llcensing Rules 

3 1. If we adopt a geographic-srea licensing approach, we propose to apply to the 37/42 GHz bands 
the same licensing rules that pertain to the 39 GHz band, i.e., to grant area-wide liccnses with renml 
based upon substantial service. Accordingly, we propose the following rules related to eligibility, license 
term, performance requirements, specbum aggregation, and technical requirernart9. We sack comment on 
these proposals, but wc also invite commnt on alternative requirements that might be morc appropriate, 
particularly if we were to adopt a regulatory fiamwork like the one we have adopted f a  the 70/80/90 
GHz bands. 

1. Eligibllity 

32. Backmound In the First NPRM and Order, the Commission tentatively concluded that M 
eligibility criteria (such as demonshatiq a need for multiple savice points or trenmus ’ ionpaths)wcn 
needed for thc 37.0-38.6 GHz band, because the use of competitive bidding to resolve mutually exclusive 
applications would f a t  out applicants who wert financially unqualified or enp& m upeculati~n.~ In 
the Rc?porr and Order and Second NPRM, the Commission retained opcn eligibility for 39 GHz spectrum. 
rather than impose restrictions on mcumknt local exchange carriers (“LECs’? as a safeguard against 
potc~~tinl anticompetitive abuses?’ The Commission also declined to impose eligibility restrictions in the 
70/80#0 GHz Repori and Order..” 

33. Ihscussion. The use of eligibility restrictions can be M effective tool to cnmuc that spec- 
does not bewme concenlmted in the hands of any one licensee. In addreapmg the - of whether to 
irnposc eligibility &cticsns, we inquire whether open eligibility poses a significant likelihood of substantial 
compet~tive harm in specific markets, and, if so, whether eligibility resbictions arc an effective way to 
address that harm?’ An open eligibility approach would result in reliance on &et f m  to guide license 
assignment absent a compelling showing that regulatory intervention to exclude potential participants is 
necessary. Such an approach may be apppriate hac because it best cmport~ with our @alutmy guidance. 
when granting the Connnission authority to auction -burn licenses for wireless services, h g m s  

*’ Paragraph 30, supra 

I9 See id at 18,603 7 3, 18,616 126. 

9o Firsr NPRMand Order, I 1  FCC Rcd at 4,957-56 

’’ Report and Order and Seeond NPRM. 12 FCC Rcd at 18.619-20 

92 70/80/90 GHz Rqon  and Order, 1[ 70. 

93 Report and Order and Second NPRM, 12 FCC Rcd at 18619 7 32. 

97. 

32-33. 
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achowlcdgcd OUT authority in Section 3096x3) "to [specify] ebbility and other chanctaistlcs of such 
lic-."w Ho-, congrcsS specificplly directed that we uerci8c that authority eo as to "promot[c] . . . 

257, where it articulated a "national policy" in favor of "vigmow d c  competition" and the elimination 
of barriers to market entry by a new generation of teleconmumicatinrs provider~.~ l l i s  apprmch also 
would be consistent with OUT analysis in the LMDS serond Report und order?' Finally, hplcmmtation of 
this approsch would also be consistent with the Court's tnatment of eligibility issues m Cincinnati Bell. In 
that decision, the Court looked to statistical data and general economic theory as support for predictive 
judgmmts by the Commission such as that eligibility restrictions me 

34. In the 39 GHz procecding, commentcrs generally s u p p o d  thc Commission's proposal to 
allow open eligibility.= However, two entities ergued in favor of eligibility restrictions for incumbent 
LECs, m order to prevent these entities born obtaining all of the desirable channel blocks in a given 
market,lm to prevent incumbent LECs from hhai ing viable dtematives for deployment of competitive 
local teleconnnunicatiom m c e s l O 1  and to ensure an oppommity for competitive local exchange carriers 
("CL.ECs") to obtain licenses.'~ The Commission determined that it was unlilrely that substautid 
anticompetitive effects would result 6mn LEC eligibility because an inctmse in LEC Bavioes other than 
those provided m local exchange markets, such as point-to-pint backhaul and backbone hausmission, 
would not diminish the ger4Cdy competitive envknment in which thoac services were then available.'" 
Second, even presuming that 39 GHz licenses would enable effective provision of services thet cao 
compete with local exchange senice, such as wireless local loop, thc Commission daennined that 
incumbent LECs should have little or no incentive to acquire t h e  licenses with the anticompctitive intent 

econormc oppoltmty and competition."" G m g r a S  also emphasized this pluaq%itlvc policy in section 

47 U.S.C. f 309(iX3). 

" Id. 

% 47 U.S.C. f 257. 

'' Rulemakiug To Amend Parts 1, 2, 21, and 25 of the Cornmiasion's Rulcs To Redesignate tbc 27.5-29.5 GHz 
Frequency E h d ,  To Redocate the 29.5-30.0 GHz Frequency Band, To Establish Rule8 Ird Policies for Loal 
Multipoint Distribuhon Service and for Fixed Satellite Services. Petitions for M d c n t i o l l  of the Denial of 
Applications for Waiver of the Commission's Chwmn Carrier Poiu-bjPoiu Microwave R.dio Service Ruka, CC 
Docket No. 92-297, Suite 12 Group Petition for Pionar Prefcrcncc, PP-22, Second R e p r f  and order. order on 
Reconsideration, and Fi$h Notice of Proposed Rulemaking, FCC 97-82, 12 FCC Rcd 12545, 12616 160 (1997) 
( M D S  Second Report and Order), proposing Subpart L of Part 101 of the Commission's Rules, 47 C.F.R f o  
101.1001-1112; u f d ,  Melcher v. FCC, 134 F.3d (C.A.D.C. 1998); Erralum, rekrsed Apr. 7, 1997 CFirst 
E m m ' ? ;  Emturn, relased May 1, 1997 (Second Emhim); Or&r OR Reconsidemlion. CC Docket No. 92-297, 
12 FCC Rcd 6424 (1997) ("First Reconrideratian '3. We believe it is likely that mC 37/42 GHz bards wiU be wed 
for tbc same kinds of services that BTC provided by LMDS operators, i.e., backhaul m c a  for d m  lad smite 
to large or medi~m-sized business customers. Such services arc g d l y  e*posed to a significant m u n t  of 
compchtion. 

pB Cincinnati Bel/ Tel. CO. v FCC, 69 F.3d 752,760 (6th Ci. 1995) ("Cincinnati Bell"). 

99 see. eg.. Winstar C a m &  st 36-37. 

Im Association for Local Telecommurucations Semccs (ALE) ~ m m e n t s  at 2. 

lo' BizTel Commcnts at 21 

Io* Asmiahon for Local Telecommunications Services (ALE) Commenls at 2. 

lo' Report and Order andSecondNPRM, 12 FCC Rcd at 18,619 fi 32-33. 
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of foreclosing entry by 0 t h ~  !inns and prrsming market power.'" The Conrmission found that em 
incumbent strategy of preserving expected future profits by buying 39 GHz licenses could not succeed 
because of the numerous other sources of actual and potential competition.IM As notcd supra in paragraph 
10, we have concluded that it would be apprqniate to adopt parpllel Senrice rukr for tk 37/42 GHz and 
39 GHz bands because of the proximity, similarity in anticipated uses and propagation chmctenstics of 
the bands, if we decide to pursue a geographic- licensing a p p a c h  for the 37/42 GHz bands. Given 
the similarities between the two bands, we belim that the s ~ m c  eligibility criteria should apply in both 
bands. For the same reaeons why we concluded that open eligibility was appropriate for the 39 GHz band, 
we tentatively conclude that open eligibility is also appropriate for the 37/42 GHz spc&um. We seek 
comment on the extent to which the same factors that apply to the 39 GHz band might also apply to 37/42 
GHz spectrum, and whether or not opcn eligibility is appropriate for the 37/42 GHz spectrum. 

2. Performance Reqnlremcats and Rmewd Expectancy 

35. Backmound . In the Firsf NPRM and Order, the Commission swgbt corrrmcnt on appropriate 
build+ut requirements for geographic ~icensees.106 At that time, the COrmniaSion established the 
substantial Senrice requirement for 39 GHz licensees, to assess mesningful service h u g b  a measm that 
was not based on population or geogmph~c m%ics.'07 We dehcd  substantial service M "a service that is 
sound, favorable, and substantially above a level of mediocre Senrice which might minimally wmmt 
renewal."'" The Connnission established substantial saVicc fm circumstances in which more flexiile 
performance requirements. rathm than fixed bent-, would mare likely result in the a c i e n t  use of 
spectrum and the provision of service to rural, rranotc, and insular The Connnission did not adopt 
a more specific standard because, given the variety of services that 39 GHz liceosccs could provide. em 
inflexible performance requirement might impair innovation and unnecessarily limit the typcs of service 
offerings.' a The Commission sought to avoid this pitfall by pamitting licensees to malre a showing 
tailored to their particular type of opemtion."' In addition, the Cqmmission provided a "safe harbor" 
example of a substantial Senrice showing as "fom links per million population within a Senrice area for a 
point-to-point licensee."111 The Commission also found that this approach satisfied the Qctates of Section 

Id. 

lo' For example, SOUTCCS of actual or p o d  Crmpaition include lntanct access d cabk hudcld applicatim. 
Id. at 18,607 fi 5 .  

I m  First NPRM and Order, 1 1 FCC Rcd at 4,976 fi 98. 

lo' Report and Order and Second NPRM, 12 FCC Rcd at 18,622-26 

I" 47 C.F.R 5 22.94O(axl)(i). See a h  LMDS Second Report and Order, 12 FCC Rcd at 12,660 fi 269; 
Amendment of thc ConrmisPion's Rules to Edtablirh Plrt 27, thc Wirelar C o d c a t i o n s  service, GN Docket No. 
96-228, Report and Order, 12 FCC Rcd 10,785,10,84344 (1997) ("Wm Report and Order"); Amndnrnt of Part 
95 of the Comssion's Rules to Provide Regulatoy Flexibilily m thc 218-219 MHZ Scrvice, WT Do-kn No. 98- 
169, Report and Order andMemorandum Opinion and Order, I5 FCC Rcd 1,497,1,537-38 (1999) ("218-219 MHz 
Service Report and Order'?. 

IO9 See, e.g., WCS Report and Order, 12 FCC Rcd at 10,843 fl 11 1-1 12; Amndmcnt of thc Cormnission's Rules to 
Establish New Pmonal Communications Services, Memorandum and Order, GEN Docket No. 90-314.9 FCC Rcd 
4,957,5,018-20fl154-58 (1994)("pcsM0&0'3. 

'lo Report and Order and Second NPRM, 12 FCC Rcd at 18,623 42. 

"I Id. 

'I2 Repon and Order and Second NPRM, 12 FCC Rcd at 18,624 1 46. We note that, although the commission did 
not use the specfie term of "safe harbor" in the 39 GHz band context, we believe the Commission intended for this 

(continued ....) 
16 

39-50. 



Federal Communications Commission FCC 04-78 

309(j)(4)@) of the Communications Act,"' which requires. us to propose effective safeguards and 
performance requirements m connection with my competitive bidding system becauae the license's 
willingness to pay market value for its liccnsc at auction demonslrata its wil~ingncss to put the k n s e  to 
its best use.114 In the 70/80/90 GHz Report and Order, the Commission did not adopt any performance 
reqummts other than its requirement that a licensee construct a link within 12 months registering it 
and o p t e  at a bit rate equal to or greater than its bandwidth, with any munconstruc~ link to be removed 
from the database in accordance with Section 101.65."' 

36. Neither the Part 21 rules nor the Part 101 rules directly provided for a rencwal expectancy at 
the time of license expiration. However, in 1997, in the Report and Order and Second NPM, the 
Commission dete.rmined that, in order to promote flexibility in system design and market development, it 
would combine the performance sepndards requucd for bui lda t  with the rcquirancnts for rcIKwal 
expectancy into one showing of substantial service at the timc of license renewal, in accordance with 
Section 101.17(a)."' 

31. In the 70/80/90 Gfi Report and M e r ,  the Commission followed a Merent appoach 
consistent with its link-by-link regismtion h m c w o r l ~  It adopted a requirement that a liccnaec constntct a 
link within 12 months after registering it with a third-party data& -.I1' TIE d~tabeoc rmnsga is 
required to withdraw unixmsWtcd I& ffom the database a k  12 monh. and krfeitwz and termination 
of a lmk is handled in accdawe with Section 101.65 of our rules."' 

38. Discussion. Based on the record thus far in this proceeding, we are inclined to belicve that the 
substantial service stpndsrd would sem the public intmst if we decide to license tbc 37/42 GHz bands by 
EAs."' We propose to conduct performance reviews at the completion of 1icauce.s' ten-year license 
terms, as we do with respcst to the 39 GHz band.'" However, we also seck comment 011 the alternative 
possibility of conductuq such reviews five years into the license period and ten years into the license 
period, as we do with respect to Multichannel Video Distribution and Data Servic~s.'~' A link-by-link 

(...cmtioucd fmmpmioua page) 

has provided in other services. See Amdmmts to Puts 1.2,87, rad 101 of the Gnnmisaim'.s Rules to License 
Fixed smiccs at 24 Gk, WT Docket No. 99-327, Report and Onk,  I5 FCC Rcd 16,934.16.951-52 7 38 (ZOOO) 
(24 GHz Report and Order); 218-219 M z  Service Repon and Order, 15 FCC Rcd at 1,537-38; Amenduxni of tbe 
Commission's Rules Concerniog Maritime Ckxmmmicatiwa, PR Docket No. 91-257. mini R- and orda and 
Memorandum Opinwn and Order, 13 FCC Rcd 19,853, 19,870 (1998); LMDS Second Reporr and chdrr, 12 FCC 
Rcdat 12,660-61; WCSRepartandOrder, 12FCCRcdat 10,843447 113. 

exlapk to m, m fict, LI a "safe hrbor." Thin dacrrmDs . tion is colrristmt with a* exuqdea tbc comn6s*on 

11' 47 U.S.C. 8 309(jX4)@). 

'I4 Report and Order a n d k o n d  NPRM, 12 FCC Rcd .t 18,623 7 41. 

Id. at 7 80; 47 C.F.R. 5 101.147(23(3). I15 

'I6 See Report and Order and Second NPRU, 12 FCC Rcd at 18,625 7 47. 

'I' 70/8O/pO GHz Report and Order at 1 80. 

"'ld., citing47 C.F.R. 8 101.65. 

See the comments clted at note 88 of the Report and Order and Second NPRM The commentcrs supported the I19 

use of the aubetantial servlce standard. 

See supra note 116 and accompanying discussion. 

See 47 C.F.R. 5 101.1413 (West 2004 rev.). 

120 

121 
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consmction deadline would probably be more appropriate if we adopt a 70/80/90 GHz-type regulatory 
hmework We propose to adopt a renewal expectancy if h e  licenstc meets whatever performance 
standard we adopt. This would be consistent with the approach that we have taken in otha services. I n  

39. In addition to being consistent with the approsch used in other wireless services, we believe 
that the substantial service standard is sufficiently flexible to foster expeditious development and 
deployment of d i v a  systems and ultimately would create canpetition among the savice providers if the 
band is licensed by geographic areas. Given the similarities in propagation characteristics and proposed 
permitted uses of the 37/42 GHz and 39 GHz bands, we believe that it would be appropriate to apply the 
same "safe harbors" to both bands. We t h m f m  p p s e  the same safe harbor example here that we 
presented in the 39 GHz proceeding. Thus, a safe harbor for a 37/42 GHz EA licasee might consist of a 
showmg of four links per million population within a service We invite rccommcndations f a  
alternative or additional safe harbors that take into account other variations in local conditions. such as 
population density. For each such recommendation, we invite commenteTs to indicate whether the safe 
harbor involved should provide more than a rebuttable presumption of renewal. In order to determine 
whether an EA licensee has prwded substantial service at the end of the license tenn, we propose to 
consider factors such as: i) wi.iner the licensee's operations 8em n i c k  mprkas or focus on scrving 
populations outside of areas scmd by other licensees; ii) whetha the licemds operations sew 
populations with limited access to tekcommunications services; and iii) a demonsbatik of service to a 
significant portion of the population or land m of the k m d  a r e a l u  We -has& that this list need 
not be exhaustive and that licensees could be permitted to satisfy the substantial service requirement in 
other ways. Hence, we propose to review licms&s' showings on a case-by-case basis. Ifa licensee fails 
to mect the performance requirement, the subject license would not be mewed. We seek comment on 
these proposals and on alternative performance requirements drat might be mort appropriab if we adopt a 
link-by-lhk licensing a r h ,  such as the 12-month consbuction requirement adopted m the 70/80/90 
GHz Report and Order. 

40. We propose that, in order to claim a renewal expectancy under the g e o g q h c  licensing 
h m w o r k ,  the geographic area licensee be required to provide the Commission with: 1) a description of 
its current service in terms of p g n p h i c  coverage and population served or linLs installed and a 
description of how the savice complies with the substantial service requirement and 2) copies of any 
Commission Orden finding the kame to have violated the Communications Act or any Commission rule 
or policy, and a list of any pending -gs that relate to any matter described by the requirements for 
the renewal expactancy. We believe that these requirrmcnts would be in the public interest because thm 
showings would ensure that the licens& operated its facilities in compliance With the Commission's d e s  
and has the requisite qualifications to be a Commission licensee. 

41. If we adopt a link-by-link regWn.tion approach, we propose to follow the approach adopted in 
the 70/80/90 GHz Report and Order, i.e., that other licensed entities would be permitted to re- and 
operate links in the same locations after the earlier a i r y  is removed fiom the database. We propose that 
li-s links' be removed h m  the database using criteria like those that Section 101.65 applies to site 
licensees, i.e., the link regismhon would be removed from the database (i) immediately if the licensee 
provided notice that it was discontinuing service permanently on the link, (ii) upon the voluntq removal 

See, eg., Report and Order and Second NPRU, 12 FCC Rcd at 18,623. 

'13 See id. at 18,625 7 46. 

"' See LUDS Second Report and Order, 12 FCC Rcd at 12,660 7 270; WCS Report and Order, 12 FCC Rcd at 
10.84344; 218-219 MHz Service Report ond Order, 15 FCC Rcd at 1,538 7 70. 

125 See 70/80/90 GHz Report and Order at 7 80. 
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or alterahon of the facilities, so as to render the station not opera t i d  for a period of 30 days or more, or 
(ni) upon the station’s disconhung senrice for a period of one year. However, we propose that the 
l i m e  bc allowed to retam its nationwide non-exclusive ~iccnse w h e k  or not one, more, or even all of 
its links are m v e d  h m  the database. We seck comment on these proposals. 

3. LicenseTerm 

42. Background. Historically, 39 GHz licensees authorized to provide Service before August 1, 
1996, received a five-year, fixed license term,’*’ and licensees authorized after August 1, 1996, received a 
ten-year, fixed license tam.”’ Moreover, the Commission eliminated a rcq&t for 39 GHz licensas 
to file for renewal eightem months before the license expiration date’” and adopted a quimnent for 39 
GHz licens&s to file for renewal of station authorizaticm no lata than the license expiration date and no 
earlier than ninety days before the expiration date.’% In the 70/80/90 GHz Repo~i and Order, thc 
Commission adopted a ten-year license tcnn”’ 

43. Discussion. Those who commented on the issue of license tam f a v d  a te-n-year license 
period for 39 GHz licenm.’” Morcovcr, we have made signifiaant effolts to cstnblieh consistency and 
pr~mte regulatory parity with re- to policies governing similst wireless ~ervicee.”~ ~n other contexts, 
we have recognized the advantages of a ten-year license term. IY Bascd on the rccoTd m this proceedtng, 
we propose to adopt a ten-year licensc term. 

4. Partitfonlng, Disaggrcgt~tlon, and Aggregatlon 

44. Backmound. In the First NPW and &der, the Commission sought comnmt on partitioning 
for nnal telephone companies (“rural telco”). and 011 whether to broaden tk scope of partitioning to 
mclude all applicants.i3s Most commentcrs supporad permitting pcUtitioning fa rural telcos, as well as 
parbtioning and disaggregation in the band gemrall~.”~ In considering this issue in the Report u d  Or&, 
the Commission concluded that it should make partitioning and disnggrrgation available to al l  39 GHz 
licensees, because these capabilities would promote flexiiility both in system dmign and service, and 
encourage new entmnts into the market by mating smaller, less capital-intmsive service UCPB th nmy k 

See 47 C.F.R. 5 101.65. 

12’ Former 47 C.F.R. 5 21.45. 

47 C.F.R. 5 101.67. 

Former47 C.F.R. 5 101.15. 

I M  47 C.F.R 5 1.949. 

l3] 70/80/90 GHz Report and Order at 7 77 

See, e.g.. WmStar Comments at 36; Commco Comments at 11;  GEC Commenb at 6. 

‘”See, e . g . , ~ D S S ~ o n d R e p o r t a ~ O l d ~ ,  12 FCCRcdat 12,656159; ReportandOrderandSecondNPM, 12 
FCC Rcd at 18,620-21 7 36 

13‘ See. e g , Report and Older and Second N P M ,  12 FCC Rcd at 18,623. 

See Firsf NPRM and Order, 1 1  FCC Rcd at 4,972-73 7 89-90. 

AT&T Wueless Conmats at 10; DCR Conrmcnts at 2-6, 8; GTE Comments at 5; Pacific Commcnb at 6; U S 
West Reply at 6. 
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more accessible to small entit~es."~ 

45. In the 70/80/90 GHz Repon and Order, the Commission noted that the use of parh'tioning and 
disaggregation is pertinent only in geographic licensing settings, w h m  the licensce has exclus. .':: use of a 
particular area. It determined that its decision to authwize the 70/80/90 GHz bands on the basis of 
nationwide nonexclusive licensmg obviated the need for partitioning and disaggregation."' 

46. In the First NPRM and order, the Commission sought comment on whether to adopt a limit 
on aggregation of charmel block in the combined 37.0-38.6 GRZ and 39 GHz bands within a single 
licensing a m .  in order to ensure that there are an adequate number of licmws available to meet the needs 
of bmadband PCS licensees, as well LS the needs of other competitors in the wireless marketpla~e.~'~ 
Commmters generally opposed a spectrum aggregation limit due to the potential for multiple p v i d e m  
utilizing a variety of wireless services.'" In the Repo~z and Or& and Second NPM, the Commission 
decided against adopting a specbum aggregation limit for the 39 GHz band.'" The C&ssiori reamed 
that 39 GHz licensees participate in a number of broad markets consisting of a host of short-range fixed 
conununicatims provided by many operators who employ a range of different, but substitutable 
technologic. both radio and wire. The Commission did not sec a nacd to guarantee a pprticullr number of 
39 GHz competitors to create cornpetition within the 39 GHz band.'42 Moreover, the Cor '- -sim noted 
that there was no evidence that the 1400 megahertz of spectrum in the 39 GHz band u : .artichly 
important for the creation of competition in the two markets where market power st i l l  &ts - local 
telecomu:~;cations services and multi-channel video pro- delivery.'" The commission concluded 
that an aggregation limit was not needed in order to foster competition in these two marlretr.'" The 
Commission also coacluded that permitting aggregahon of channels might benefit the public through 
efficiencies and flexibility in the types of services this would allow, and might provide for Iowa costs or 
greater ability to compac with established service providers with large tRnsmission capacity.'" 

47. piscussion. If we adopt a geographic area l i m i n g  6amcwork we pposc to pwmit 3 7 / K  
GHz licensas to partition and dispggregate spechum h l y  within those bands. We ins& to what extent 
we should q u i r e  licenses to presave any channel plirs that we establish." There will be no necd far 
partitioning and disaggregation if we adopt a link-by-link registration approach. 

48. For the geographic area approach, we propose to allow partitioning of any licensecdefmed 

Report and Order andSecond NPRM. 12 FCC Rcd at 18,635-36 n71-73; see ako Mernomndw: ?pinion and 
Order, 14 FCC Red at 12,460-61 m61-63. 

13' 70/80/90 GHz Report and Order at 1 87. 

13' First NPRMand Order, I 1  FCC Rcd at 4983 7 112. 

I*O See, gg,. ART Comments at 27-38; Biael Commnk at 3, 11-14; Cohunbia Cormmnts at 2-3; Milliwave 
Commnts at 31-32. 

''I Report and Order and Second NPRM, 12 FCC Rcd at 18,62b 7 52. 

'"Id. at 18,62627 w52-55. 

Id. 

Id. I 4 4  

'" Id. at 18,627 f l 55 .  

See paras. 47-68, infra. 
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service area, disaggregabon of any amount of specl~m,"' and coarbincd ptitionmg and disa.ggrylation. 
We propose to allow the 37/42 GHz band licensees to partition d o r  disaggregate in eitha of two ways: 
(1) entihes could form bidding consortia to participate in competitive bidding, and then .pamtion or 
disaggregate the licenses won among consortia participants a f t a  the license grant; or (2) cntitics could 
acqum partitioned or d i s a g m t e d  37/42 GHz licenses fiom other licensas through private negotiation 
and agreement. 

49. We consider partitioning and disaggregation effectively to be typcs of assignments, which 
would, thmfore, require prior approvpl by the Commission. We would require a l icwec planning to 
partitmn or disaggregate its license to file an assignment application, along wth the partitionce and/or 
disagregatcc, to designate the specific anas and 6equcncics. For geograplnc area licchpcs in other bands, 
the Commission docs not require individual licenses for each facility. Alter we gnut either the origud 
license or assignments for partitioning d o r  disaggregation, and pvidcd  the licmeees comply with all 
other rules, licensees may build out anywhere within their d c f d  service u c ~ b  without fiather authority 
h m  the Commission. Entities that receive partitioned or disaggregated liccnsea would hold their licemes 
for the remainder of the originnl liceme's licenee tam, and would qualify for renewal c x p t a n q  if tay 
provide substantial service and comply with the Commission's r u k s  and policies and the Conrmunications 
Act. In authorizing y t i o n j n #  and disaggrrgrtion, we proposc to follow theac existing liccnsc 
assignment procedures. We would permit parties with Partitioning agreementq to choose between two 
options for satisfying the performance rquimncntq: (a) the p e s  may a g m  to meet the pnformaucc 

it has met or will meet the performance requirements for the cntire market.'% we believe that these 
requirements would prcvcnt licensees h using pubhung and dimsggrcgstion to cinxnnnnt om rula 
governing performance rcquircmcnts. Our pert 1 unjust enrichment provisions would go- partitioning 
and disaggregation arrangements involving licenses authorized t0 small bushresses af€or&d a bidding 
credit, including those that later elect to partition or disaggre.gate their licenses to an entity that is not 
eligible for the same bidding   red it.'^' 

requimnentsfortheirrrJpectiveportionsofthescrvicearca," or(b)thcorigiMlliceaseemaycahfythat 

50. We also propose that 37/42 GHz licmsees be allowed to aggregate their specbum in order to 
provide greater flexibility of service. In some services, the Conimismon haa pmittcd agpgatim by 
implication, by not specifically rohiiting it. In othcr services, the ConrmisSkm h adopted a rule 
expressly permitting aggregation. '* We btlieve thut, in the interest of regulatory certainty, the latter is the 
better approach. Thmfore, we propase to adopt a rule specifically permitting p b u m  aggregation if we 

I" We propose to require licensees to maintain any channel pairs that we mi& establish for the 37/42 GHz bands 
when the Licensees choose to disaggregate my of their licenses in thip ~8 we do for 39 GHz lkenwes. See 
Repori and Order and Second NPRM. 12 FCC Rcd at 18,635 7 72, and as hercin pmposcd for application to the 
37/42 GHz lxds  and codification. at 47 C.F.R. 5 101.149(e). We have not decided whether to adopt a chrmvl p h  
See w57-68. infra. We m e  discretion, in the event that we propose a channel plan for tbe 37/42 GHz bonds, to 
require disaggregation of that spectrum by c h l  pairs. 

I' See 47 C.F.R. 8 1.948. 

If either licensee failed to meet its substantial showing requirement, only the non-pmfonning operator's license 
would not be renewed. 

If the original licensee fails to meet the substmthl service stpndrrd for the entire &t, the subject license 
would cancelled automatically and would mal to the Connnission. See 47 C.F.R. $5 1.955@)(2), 1.948, 101.56. 

Is' See Amndment of Part 1 of the Commission's Rules - Competitive Biddiog, Third Report and Order and 
Second Further Nohce of Proposed Rule Making, W Docket No. 97-82,13 FCC Rcd 374,405 (1997); 47 C.F.R. $ 
1.2111. 

See, e.g., 47 CF.R. 8 101.535@)(1). 152 
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decide to adopt a geographic area licensing structure. 

51. As noted previously, connuenters opposed a spcctnun aggregation limit. Thus, we incline 
toward the view that the same rcasming that the Conrmission used to pennit ualimited aggregation in the 
39 GHz band also should apply to the 37/42 GHz bands. Accordingly, we propose not to limit aggregation 
of channel blocks in the 37/42 GHz bands, or in the combined 37/42 GHz and 39 GHz bands. We seek 
comment on all of these proposals. 

5. ReguhtoryStahr 

52. In the Fiisf NPRUand Order, the Commission requested commmt on whether to allow a new 
licensee to use the spectrum for private use and also to provide a common carrier service.'" We &d not 
receive any comments on this ism. "'be Commission concluded the R e p H  and order and Second 
NpRMthat it should permit licensees in the 39 GHz band to eitkr as a'common uuria or as a 
private It reasoned that this appmsch would promote economic efhcicnciss by reducing 
construction and o p t i n g  costs associated with having to provide seporste facilitie~.'~' We tentatively 
conclude that the spme benefits could apply to the 37/42 GfIz bands, d, accordingly, we proposc tk 
same approach h a .  We propose to allow those licensees who select common carria regulatory status to 
provide pivate service, and those licensees who select private service regul.tory status to share the UBC of 
their facilities on a non-profit basis M offer service on a for-jnufit, private carria basis'" subject to 
Section 101.135 of our We also pmpose to allow licenses, who select private ngulrtory status to 
lease excess capacity to conrmon canias in accordance with Part 101.603 of our des."' Li-s would 
elect the status of the services they wish to offa and would be g o d  by the d c s  applicable to their 
shtus.'" ThC Commiissim tentatively concludes that this approach would promote economic efficiencies 
by reducing construction and opaptmg coats 888ociBtod with having to p v i d e  separate facilities>a We 
seek commnt on these p . o p o d S .  

6. ForeIgn Ownenhlp Restricttons 

53. B a c b u n d  . Foreign o m h i p  and citizenship req-ts for 37/42 GHz band licensees 
are sct out in Sections 310(a) and 31O(b) of the CoInmunications Act, which reslrict h e  issuance of 
licenses to certain applicants.'6' Section 310(a) prohibits any foreiign g0-t OT reprr~entativC h 
holding a stetion license. Section 310@) prohibits certain defined foreign ownership interests in common 

Is' First NPRMand Order, 11 FCC Rcd at 4,977 199. 

IY Repon and Order and Second NPRM, 12 FCC Rcd at 18,636 1 76. 

Is' Id. 

Id. 

'"47C.F.R 5 101.135. 

Is' 47 C.F.R. 5 101.603; see Amndmcnt of Part 101 of the Commission's Rules to Sfreambe ProceSSq Of 
Microwave Applications io the Wirdcss Telecommunications Services, Report and &der, WT Docket No. 00-19, 
I7FCCRcd 15,040, 15.048( 12(2002). 

Is9 Repon and Order and Second NPRM, 12 FCC Rcd at 18,636 7 76. 

IM Id, 

See 47 U.S.C. $5 310(a), (b). 
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camer licenses. Section 101.7(a) of the Commission’s rules~iqlemcnts Secticm 310 of tk Act’= and 
prohibib the granting of any license to a foreign government or its reprcscntstive.’” Section 101.7(b) 
prohibits the grant of a common camer license to an applicant who fails any of the four citizenship 
requirements listed therein.’” 

54. Discussion. We proposc to apply Scction 101.7 of OUT rules to the 37/42 GHz band. As the 
Commission has done in the case of Multipoint Distribution Service (“MDS“), sntcllitc savicts, Local 
Multpint Ihstribution Service (“LMDS”) and the 24 GHz pmxedmg, we would require an applicant 
electing noncommon carrier status also to submit the same nfommtioa that common carrier applicants 
must subnut III onla to address the alim ownership rcshictions under Secticm 310@) of the Actla 
Because we propose that 37/42 GHz hand licensees be pamitted to offer both common and aon-commoa 
cania  services, we believe such a requircmcnt will be n v  to cnnble us to PScQtain compliance of all 
37/42 GHz band licensees with the a l i a  ownership mtrictiohs set out m Section 101.7 of our rules. This 
information could be used whenever the liccnsx changes to common carrier status without imposing nu 
additional filing requirement when the licensee d e s  the ~ b s n p e . ~ ~  We notc, moreover. that we would 
not disqualify an applicant requesting authorization exclusively to provide n0nc:ommon carria service 
ffom obtaining a 37142GHz band liccnsc solely on thc basis that its ci-p information would 
disqualify it from rcceivhg a common Carrim li-. 

55. Accordingly, we pmpose to require cornmoll carria and noncommon Cpnia licmsees in thc 
37/42GHz bands to provide the a l i a  owna-ship idonnation requested by FCC Form 601. We also 
propose to require common carriers end non-co-n carrias to upend their FCC Form 602 to reflect any 
changes in foreign ownership information. We m k  cmnnmlt on these proposals. 

D. TechnienlRmles 

56. In general, we believe that the technical rules that apply to the 39 GHz b a d  would be 
appropnatc for the 37/42 GHz bands if we decide to adopt a geographic a m  licensing appmach. It would 
be necessary to develop a different set of standards if we decide to follow the 70/80/90 GHz model. 
Because the physical cheractaiStics of the 70/80/90 GHz and 37/42 GHz bands differ significantly h m  
each other, it would not be approPri.te to the apply the 70/80@ GHz t@nicd nrks to the 37/42 GHz 
bands.’67 We seek comment CUI these general conclusions. and specific advice with respect to technical 

NPRM, 14 FCC Rcd at 19,277 n23-24. 

Is’ 47 C.F.R. 5 101.7(a). 

47 C.F.R. 5 101.7@). 

See Revisions to Part 2 1 of the Commission’s Rules ragading thc Multipoint Distn‘bution Senrice, Report and 
Order, CC Docket No. 86-179,2 FCC Rcd at 4,253 1 16 (“MDSReport and Mer”); S t r c m h i q  the 
Commission’s Ruks md Regulations for Satellite Applicntion and Licming Rocedurea, IB Docket No. 95-1 17, 
Report and Order, 11 FCC Rcd 21,581,21599 143 (1996); LMDS Second Report and Order, 12 FCC Rcd at 12,65 I 
1 243; 24 GHz Report and Order, 15 FCC Rcd at 16,957-58 w52-58. 

We note, however, that to the extent thst I licmc.ee’s decision to change ib rcgul.tory status h s  iasw with 
respect to that licensee exceediag the benchmark contained in 47 C.F.R. 8 310@)(4), the rules require tk 
Commission’s prior approval before the Licensee cdn d e  this chmgc. Rules and Policics an Foreign Participdm 
m the U.S. Telewmcations Market and Marke-t Entry and Regulption of Foreign-Affiliated Entities, Report and 
Order and Order on Reconsideration, IB Docket Nos. 97-142 and 95-22, 12 FCC Rcd 23,891, 23,94041 11 1- 
118 (1997). 

’‘’ See 70/80/90 GHz Report and Order at n90-99 (adopting nrks for intmfcremx protection criteria, frequency 
t o k m ,  reshichons on total radiated pow, mtcnua directionality, a d  RF safety). 
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rules that would be approPriate if we adopt the 70/80/90 GHz model. 

57. For the 39 GHz band, the Commission declined to apply a frequency tolaance standard h t  
determines how accurately a transmitter must stay on its center hquency. It concluded that such a 
standard was unnecessary in light of the other interfmce safeguards m ow rules, and that it would p i a  
detrimental limitations on the developmmt of 39 GHz service.'" We propo% not to adopt a w u c n c y  
tolerance standard for thc 37/42 GF ' bands if wc adopt a geographic area licensing -ak, M on 
the same reasoning that we followe . when establishmg the 39 GHz rules. Mwcover, we believe that thc 
existing out-of-band emission requvmnts contained in Section 101.111 of om rules would also be 
sufficient to prevent harmful mtafcrence to licensees in adjacent areas and thus furtha obviate the need 
for a fkquency tolerance standard in the 37/42 GHz bands.'Q That emission rule rquircs that the 
i?equencies at the outer edges of an assigned channel or the edges of aggregated channels must be 
significantly d u d  such that interference to adjacent channels is unlikely. 

58. With respect to setting a spectrum efficiency standard, many coIIlllKntcrs argued that there is 
no reason to impose spechu.; cfficicncy rults,'m but others a minimum efficiency tcst.'" Tbc 
Commission concluded that semng a mandatory spectrum efficiency standad in the 39 GHz band could 
harm the development and growth of the 39 GHz service by imposing coats in ex- of any bcaefif 
particularly given that such a rule would require updating as the technology advanced.'" The Commission 
also noted that as a general matter, whenever specbum is exclusively assigned and licemus cannot expect 
to obtain a d d i t i d  specbum at a price significantly below its market d u e ,  a mandatory efficiency 
standard is unnecessary and licensees can be expxted to mvest wluniarily in efficient technology up to 
the opt~mal economic level, so a mandrtory standard either would have no effect (if it is at or below the 
voluntary level) or would impose unjustified costs that exceed any resulting gain.'" We tmtatively 
conclude, for the s a n ~  reasons, that a spectrum eficiency standard in the 37/42 GHz bands would be 
unnecessary if we adopt a geogra*c area licensing model, and therefore, do not propose to adopt such a 
standard under that approach. However, we invite comment on any spectrum efficiency standards that 
might be appropriate if wc adopt a 70/80/80 Gtlr-style 6amework or other regulatory structures. 

59. In the RepoH and Order d Second NPM, the Commission proposed to pamit licensers to 
use d o u s  types of antennas in the 39 GHz band.'" The Commission hd propod restrictions on 
antenna USC in the First NPRM und Order,'1s but commentcrs generally averred that repking licensees to 

Id. at 18,629 7 59-60. 

IW 3. at 18,631 763. 

17' Winstar Commnts at 57; ART CommmIs at 20; Columbia Comment# at 16; Conrmco C O ~ l s  at 11. 

''I For example, INNOVA Corpontion (YNNOVA") sqports the Comtnksion's minimum digital officieacy of 1 
bps/Hz for dI those chauoel blocks which is available for use for bmdtrmd PCS or ceUdu raviccs. INNOVA 
Counnenis at 4. Digital Microwave Corporation (DMC) a v m  that the efficiency stlndprd #et out for 
mi~rowave tra~smittcrs employing digital modulation techniques in the 17.7-19.7 GHz band ir preferable and 
suggests that we extend this standard to the 37 GHz bud chrrmels. DMC Comments at 2-3. 

I n  Reporr and Order and Second NPRM, 12 FCC Rcd at 18,629 7 60. 
'7'Seehi at 18.630761 

I7'See Repori and Order andsecond NPRM. 12 FCC Rcd at 18,631-32 7 65; Memorandum Opinion and Order. 14 
FCC Rcd at 12,458 m55-56 Commission clarified the extent of this flcuiility). 

First NPRM and Order, 11 FCC Rcd at 4,987 7 119. 
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use only Category A antennas is too mhi~tive.'~ Thus, the Cormnission concluded that 39 GHz licensees 
should have the flexibility to employ antennas other than Catcgcny A types, be- parties w e r ~  
contemplating a variety of system configurations that would require different types of antennas, 
characteristics of which LVC incompatible with the Category A standards.'n ' h e  Commission provided 
that, should the use of an antenna other than a Category A model become the source of an inbferem 
problem, it would require that the licensee immediately resolve such interference by replacing the antenna 
with a Category A model or one with better performance characteristics.'" Also in the First NPRM and 
Order, the Comss ion  decided to 7propose a maximum equivalent isompically radiated power ("EIRP'') 
of +55 dBW for the 39 GHz band.' Commentas gcncrolly suppatcd this propod.'"O The wes of the 39 
GHz and 37/42 GHz bands would probably be similar if we issue EA-wide licenses aad d o w  pomt-to- 
multipoint operations, which oftar require antenuas with wide prtterns. We tentatively conclude that the 
same flexibility would be appropriate for the 37/42 GHz bands if we issue geographic area liamscs. 
Therefore, we propose a maximum EIRP of +55 dBW for the 37 GHz band if we issue exclusive EA 
licenses. We seck conrment on this prop4  and mmmendations for alternative approaches, especially 
with respect to rules that would be appqriate if we adopt a 70/80/90 GHz-style approach.'" 

E. BmdPlm 

60. As noted above, we believe that the service rules for the 37/42 GHz bands generally should 
c o n f m  to the rules for the 39 GHz band if we adopt gagmphic licensing, giwn the similarity in 
anticipated uses and pupagation characteristics. With regard to some matters, however, diffaenccs in 
spectrum allocations' ' and developments subsequent to the adoption of the 39 GHz rules persuade us to 
propose different rules and procedures, on which we now seek comment. 

61. In the Firsf NPRM and Or&, the C d s s i o n  proposed dividing tk 37.0-38.6 GHz band 
into fourtan 50 mcgahcatz paired channels (a total of 1400 megahertz with a 700 megaherk scparation 
between the hansmit and receive fkqucncies) and four 50 MHz unpaired channels (a total of 200 
mgahem), with lic- having the discretion to disaggregate their channel blocks as tbcy deem 
appropiate.Ia The Commission proposed to place the unpaired channels at the upper end of the 37.0-38.6 
GHz band, with the paired channels beginning h m  the lower end of the band.'u Most commcntcrs 

TIA Equipment Comments at 26; BizTel Comments it  40-43; INNOVA Co- at 3-5; WinStar Conrments at 
57-63. 

In Repon and Order and Second NPRM. 12 FCC Rcd at 18,631-32 1 65; see also Memorandum Opinion and 
older, 14 FCC Rcd at 12,458 7 56. Category A and B mtcrmw BTC &bed is 47 C.F.R. 5 101.115(c). Genenlly, 
category A a n t a m  are Iarga, more expensive, and have higher gains and narrower benmwdthr d m  Cawory B 
antennas. 

Is Repon and Order and Second NPRM, 12 FCC Red at 18,632 7 66. 

First NPRMand Order. 11 FCC Rcd at 4.984 7 1 IS. 

Im See, e.g., ALTS Comments at 2; AT&T Wire& Comments at 9; Columbia C o w  at 12-15; Microwave 
p-s Comments at 11; Milliwave Comments at 23-25; WinStar Comments at 57-63. 

''I As noted in 1 24, supra, the Commission adopted technical rules requiring tightly focused 'mil-btam" 
transmissions in the 70/80/90 GHz bands. 

In See 36-SI GHz Second R&O sections on d c s i p a t i o n c ~ s  and allocation changes. 

I" First NPRM and order, 11 FCC Rcd at 4,940 7 19. The Commission also propared to allow licensees to 
subdivide (and reim the use of) charmels rn their d i d o n  Id. at 120. 

I" See Appendix B, Pro@ Rules, 6 101.147. won 2. 
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supported this placement. The Gnnntission tentatively found that the 50 mcgahcrtz c h e l  plan would 
provide for efficient and effective use of the band far point-to-point operations by a variety of potentid 
broadband users, e.g., PCS, cellular, and other commercial and private mobile radio opaations.’85 The 
Commission based h s  conclusion, in pmt, on thc commonality of that channel plan with the channel pian 
for the 39 GHz band, which would permit manufacturers to ovide lower cost equipmcni quickly for both 
bands.”‘ The majority of unnmenm suppopad this plan. 

62. Since the Commission tcgan this proceedma the allocation for the 37/42 GHZ band has 
evolved.’” For instance, the Commission recently added an FSS allocation to the 37.5-37.6 GHz band but 
applied specific PFD limits to FSS operations in the entire 37.540.0 GHz band, to protect termskid FS 
and other licensees, and required FSS o p m t m  to coordinate with Space Resenrch Service (“SRS”) 
systems in the 37-38 GHz band.’w Moreover, the Commission adopted criteria to protect the Goldstone, 
California SRS facility hm FSS downlink nansmissions.’” In the “36-51 Second RW,” we stated that 
we would a k  comment in this proccdng on methods to mitigate thc potential interference that m y  be 
causcd by commercial fixed and mobile stations Operating near the Goldstone SRS We also 
stated that we would seek comment on whether to adopt a footnote to the Table of Allocations modeled 
after Footnote US311, which addresses circumstances similar to this situation. Footnote US311 
establishes an 80 km (50 mile) radius around the Goldstone SRS facility in which the Commission 
endeavors to avoid the assignment of frcquenciea in the 1350-1400 MHz and 49504990 MHZ bands to 
stations operating in the fixed and mobile Scrvi~cs.’~~ If we do adopt a footnote to the Table of 
Allocations, we propose to place this requiemtent m Section 101.103 of om d e s ,  as well. We seek 
commcnt on this coordination method.1gJ 

‘ET 

63. The Commission received a letter from NTIA concerning this procacdurg.’y In its letter, 
NTIA indicates that the kqx-my bands 37.0-37.5 GHz and 40.040.5 GHz were identified in the Space 
Exploration Inirilrriw of1989 for use by space research systems to be implemented in support of US goals 
to provide a permanent manned present in Earth orbit (on or near the moon) and to initiate manned 

’” First NPRMand Order, 11 FCC Red at 4,940 7 19. 

IM Id. 

See, e.g., ART Commnts at 45-47; Altron Comumts at 2-3; ATBT Wirelau Commng at 3-4; DMC 
Conmvnts at 2; GEC Comments at 5-6; MiUiwave Comments at 7; TIA Esuipment C0-e at 25; TDS 
Commentsat4;WinStarccmmer1&at 10-11. 

see supm, ‘1114-9. 

36-51 Second R M ,  a 39. 

‘90 Id., q 41; See also, Letter h m  William T. Hatch, Associate Administrator, Office of Spectnrm Mmagemnt. to 
Bruce Frsnca, Acting Chief, office of Engineering and Technology, FederPl Communications C o d s i o n  pp. 1-2 
(A%. 31,2002). 

l9l 36-51 SecondR&O, 7 41. 

19* 47 C.F.R. § 2.106 eUS311 (2002). 

19’ Sec Section E, beghung at para. 68 infm for mre details. 

See letter fiom Frederick R Wentland, Associate Adminisbator, Office of Specrmm Mmgenmt, NTIA, 
dated March 24,2004, Io Mr. Edmond J. ‘Ibomas, Chief, Office of Engiumiug and Tecimology, FCC. (“NTIA 
Letter”). 
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